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QUESTION PRESENTED 

Where the facts disclose that on two separate occasions 
two police officers alone and separately purchased narcotics 
from appellant; that at the time of one purchase an in¬ 
former was in the vicinity but over 10 feet away and took 
no part in the transaction and at the time of the other pur¬ 
chase an informer was present; that the evidence offered 
at the trial were the narcotics and the testimony of each 
police officer who made the specific purchase and that an 
unsuccessful effort has been made to locate the second in¬ 
former, in the opinion of appellee, the following question.^ 
is presented: 

1. Is not the introduction of the physical evidence of the 
narcotics in addition to the testimony of the police officer 
making a direct purchase sufficient to warrant a denial of a 
motion for a judgment of acquittal at the end of the Gov¬ 
ernment’s case? 
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v. 
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APPEAL FROM THE THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On February 15,1956, there was filed an indictment in the 
District Court charging appellant and a codefendant with 
violation of Title 26 Section 4704a, and 4705a of the United 
States Code and Title 21 Section 174 of the United States 
Code (R. 1). On February 17, 1956, appellant pleaded not 
guilty (R. 7). On June 21,1956, the codefendant withdrew 
his plea of not guilty and entered a plea of guilty to sev¬ 
eral counts. On June 27, 1956, appellant was found guilty 
as charged by a jury under counts 7, 8, 9,13,14 and 15 (R. 
10). On July 13, 1956 appellant was sentenced to a term 
of imprisonment of 15 months to 45 on each of the guilty 
counts, each to run concurrently (R. 11). This appeal fol¬ 
lows. 

Thomas F. Jackson, a member of the Metropolitan Police 
Department, testified that on September 1, 1955, at about 

(1) 
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8:30 P.M., at the corner of 12th and U Streets in the District 
of Columbia, he approached the codefendant who was in the 
company of appellant (R. 18,19). He asked him if he had 
any “smack”. “Smack” was described as heroin (R. 19). 
The codefendant said he had some and asked how many 
“caps” were desired (R. 19). Jackson said he wanted 
three “caps” and gave the codefendant $4.50. The code¬ 
fendant walked a few paces over to appellant and told her 
to give Jackson three “caps”. She gave him three “caps” 
and he then left the vicinity (R. 19, 20). He gave no order 
form issued by the Secretary of the Treasury to either per¬ 
son (R. 23). On cross-examination he testified that Sanford 
Lyons was with him during this time but was not close 
to either him or the defendants (R. 25). In fact he was 10 
or 12 feet away (R. 25), and had nothing to say. He also 
testified that he did not arrest them immediately because he 
was under orders not to do so in order “not to identify 
myself to the public as a police officer” (R. 29). 

James W. Vailes, a member of the Metropolitan Police 
Department, testified that on September 6, 1955, at about 
9 KK) P. M., in the 1300 block of U Street in the District of 
Columbia he was in the company of one Josephus Branic, 
an informer, he walked up to appellant and codefendant 
and asked them if they had any “smack” (R. 32). The 
codefendant said he did. Vailes then said that he wanted 
two capsules for himself and one for Branic. He gave appel¬ 
lant $4.50 and the codefendant gave the capsules to them 
(R. 33). He gave no order to the defendants as required by 
law. He stated that an attempt was made to locate Branic 
but was unsuccessful (R. 34). Upon cross-examination he 
testified that he had previously made a purchase from ap¬ 
pellant and the co-defendant on September 1, 1955 (R. 35). 
A stipulation was then entered into that further Govern¬ 
ment witnesses would testify to the chain of events and nar¬ 
cotic findings from the time the narcotics were bought to 
the time of their production in court as evidence. 

Appellant testified in her own behalf and denied all the 
testimony of the two police officers. She denied any knowl¬ 
edge of the codefendant, or being at the described area at 
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the time of the sales. She admitted using narcotics (E. 46). 
She stated that she was elsewhere on the dates involved. 

The codefendant, who had pleaded guilty, testified in be¬ 
half of appellant and stated that the only time he saw ap¬ 
pellant was at the time they were indicted and was not in 
her company during September 1955. 

STATUTES INVOLVED 

Title 21 TJ.S.C. § 174 provides: 

Whoever fraudulently or knowingly imports, or brings 
any narcotic drug into the United States or any terri¬ 
tory under its control or jurisdiction contrary to law, 
or receives, conceals, buys, sells, or in any manner fa¬ 
cilitates the transportation, concealment, or sale of any 
such narcotic drug after being imported or brought in, 
knowing the same to have been imported contrary to 
law, or conspires to commit any of such acts in viola¬ 
tion of the laws of the United States, shall be fined not 
more than $2,000 and imprisoned not less than two or 
more than five years. • * * 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

Title 26 U.S.C. § 4704(a)—General requirement provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi¬ 
dence of a violation of this subsection by the person in 
whose possession the same may be found. 

Title 26 U.S.C. §4705(a)—General requirement provides: 

It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
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snance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to he issued in blank for that purpose by the Secretary 
or his delegate. 

SUMMARY OF ARGUMENT 

The evidence supports the verdict. In a case involving 
violations of the narcotics laws, authority is conclusive that 
a judgment of conviction can be sustained upon the uncor¬ 
roborated testimony of one witness to the illegal transaction 
plus the physical evidence of the drugs. This is true be¬ 
cause offenses of this nature cannot be regarded as being 
unique or peculiar so as to require special rules relating 
to proof. Even if some corroboration were required, the 
introduction of the illegal narcotics into evidence would 
satisfy that requirement. 

The contention that narcotics cases should be governed 
by Kelly v. United States, 90 U. S. App. D. C. 125, 194 F. 
2d 150 (1952) (oral invitation to sodomy), was rejected by 
this Court in Neal v. United States, 94 U. S. App. D. C. 418, 
215 F. 2d 32 (1954). 

ARGUMENT 

The Kelly Case Does Not Apply 

Appellant contends that this case is controlled by the 
principles enunciated by this Court in KeUy v. United 
States, 90 U. S. App. D. C. 125,194 F. 2d 150 (1952). This 
contention is without merit. In the first place, violations of 
the narcotic laws is not in the same category of criminal 
Activity as an oral invitation to commit sodomy (the Kelly 
case), or perjury ( Hammer v. United States, 271 U. S. 620 
(1926)). In the second place, this Court rejected th£ identi¬ 
cal issue in Neal v. United States, 94 U. S. App. D. C. 418, 
215 F. 2d 32 (1954) (See Appellee’s Brief, pp. 7-11; No. 
11 , 87 s ). 1 

Appellant was convicted of violations of the federal 


1 See also Reynolds v. United States, 94 U.S. App. D.C. 189, 213, 
F.2d 619 (1954) (Appellee’s Brief, p. 16; No. 12,012). 
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narcotics acts. Offenses of this nature are not and cannot 
be regarded as unique or peculiar so as to require special 
rules relating to proof. The requisites of proof in such 
i cases are no different from those of most other types of 
crimes. Thus, the case of Dear Check Quong v. United 
States, 82 U. S. App. D. C. 8., 160 F. 2d 251 (1947), has 
particular applicability here and is dispositive of the issue 
in this appeal. 2 The pertinent facts in that case are recited 
in the opinion as follows (p. 9): 

“This case is almost identical with that of Higgins 
v. United States, 81 U. S. App. D. C. 371,160 F. 2d 222. 
There, as here, an informer employed by the govern¬ 
ment was searched by a narcotic agent, given money 
and told to make a purchase; then the agent followed 
the informer, observed the transaction between the 
appellant and the informer, and thereafter received 
from the latter, the incriminating packet. In the Hig¬ 
gins case, the informer refused to testify when placed 
i on the stand with the result that the only evidence for 

the prosecution was the testimony of the narcotic agent, 
who had never lost sight of the informer during the 
transaction and who received the prohibited drug from 
him. The slight difference here is that in this case 
the informer was not placed on the witness stand. * * * 

It is said by the appellant that the evidence was not 
sufficient to withstand a motion for acquittal at the 
close of the government’s case. We said in the Higgins 
case, concerning practically identical evidence, “the 
evidence to this effect, if believed by the jury, as it was, 
was sufficient to justify the verdict of guilty”,. The 
quoted sentence is equally applicable to this case. 
(Emphasis supplied). 

In the instant case, both police officers testified that they 
personally made the purchases from appellant, while in 
the Dear Check Quong case and the Higgins case, supra, 

2 See also: Macaboy v. United States, 82 U.S. App. D.C. 53,160, 
F.2d 279 (1947). 
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the witness merely observed the transaction. Surely where 
a jury has convicted and this Court has sustained the con¬ 
viction based upon the observations of a single witness, 
there is all the more reason to sustain a conviction on 
direct testimony to the transaction itself. See Wigfall v. 
United States, 97 U. S. App. D. C. 252,253 F. 2d 220, (1956), 
where this Court stated: 

“Sole witnesses are commonplaces of the court room.” 

In any event, the testimony of the police officers was cor¬ 
roborated. In contrast to the crime of soliciting for a lewd 
and immoral purpose, which consists entirely of words, the 
instant crime contemplates words and an act. Therefore, 
even if the applicability of the Kelly case is assumed, the 
narcotics which were introduced into evidence are cor¬ 
roborative of the transaction. 

Assuming, however, that the testimony was uncorrobo¬ 
rated, it is a basic and general rule of criminal law, as 
enunciated by repeated decisions that the testimony of a 
single witness, though uncorroborated, is sufficient to sus¬ 
tain a conviction of a crime. WigfaU v. United States, 
supra. Such a rule is based upon other basic principles, 
namely that the credibility of witnesses is a matter for the 
sole consideration of the jury and, further, the jury has 
the complete right to believe the testimony of a single wit¬ 
ness, even if such testimony is without corroboration. 
Thomas v. United States, 168 F. 2d 707 (5th Cir. 1948). 

The law is now well settled that this Court has the power 
and authority to prescribe rules relating to proof in crimi¬ 
nal cases. See: Kelly v. United States, supra. However, in 
that case, the Court explained why it felt impelled to apply 
special rules to the matter of proving an oral invitation to 
commit an act of sodomy. This Court said (p. 128): 3 

The case before us lies in a field in which our courts 
have traditionally been unusually skeptical toward the 
accusation. This has been true of all so-called sex 
offenses. 


8 See also as to rape: Kidwell v. United States, 38 App. D.C. 
566, (1912). 
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And the Court continued: 

It seems clear enough that a threat of an accusation 
of a verbal invitation to sodomy is as terrifying as a 
threat of accusation of sodomy itself; perhaps more 
so because even less susceptible of defense. 

The Court alluded to a relative balance discussed by Pro¬ 
fessor Wigmore (Citing: 7 Wigmore, Evidence, Sec. 2037 
(3d Ed. 1940), between the likelihood of false accusation as 
compared with the harm of a guilty person’s escape. It 
said (p. 129): 

By that standard a quantitative measure of proof in 
cases such as the one now before us, i.e., in prosecutions 
for an invitation to a perverted sexual act, would 
clearly be justified, because the likelihood of false 
accusations is enormous and the harm done by failure 
to convict is relatively very small. 

Where the accused is charged with a violation of the 
narcotics laws the likelihood of false accusations is no 
greater than it is in any other criminal case, but the harm 
done to society by failure to convict is incalculably great. 

Thus, it is clear that this court was concerned with a 
particular and peculiar crime in Kelly. The Court was not 
concerned with crimes of a general nature or with rigid 
rules to be generally applied. Manifestly, the reasons 
which constrained this Court to formulate rules governing 
proof of sex offenses do not apply to violations of the 
narcotic laws. 

Appellant, in his Statement of Points, claims prejudicial 
error was committed by the trial court, because it sent the 
case to the jury in the absence of the testimony of the two 
informers. 4 

4 It is to be noted that the law is now well settled that the Gov¬ 
ernment is under no obligation to call to the witness stand each and 
every available witness. See McQuaid v. United States, 91 U.S. 
App. D.C. 229, 198 F.2d 987 (1952), cert, denied, 344 U.S. 929: 
McGuinn v. United States, 89 U.S. App. D.C. 197, 191 F.2d 477 
(1951); Deaver v. United States, 81 U.S. App. D.C. 148 at 152,155 
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The Government contends that at most, in an appropriate 
case, appellant would have been entitled, only if requested 
by him, to an instruction on the absent witness rule. He 
made no such request although he had such opportunity. 
In fact immediately after all the testimony was in, counsel 
made his motion for a verdict of acquittal upon the ground 
of lack of corroboration. When questioned by the trial 
judge whether there was any rule of law saying that testi¬ 
mony of a single witness was insufficient, counsel, replied 
(R. 6): 

“No, Your Honor, but I am going to make it the basis 
for a strong argument. I wanted to get it through to 
Your Honor** 

The court replied that he could argue it but denied the 
motion. 

No requests for instructions was made, counsel being 
satisfied with the charge as delivered. 

Rule 30, Federal Rules of Criminal Procedure, provide 
in pertinent part: 

• # * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds for his objection. 

It is well settled that a failure to comply with this rule 
constitutes a bar to the claim that the trial court com¬ 
mitted error. See ViUaroman v. United States, 87 U. S. 
App. D. C. 240, 242, 184 F. 2d 261, 263, (1950); Pitts v. 
United States, .. U. S. App. D. C., (No. 13333, de¬ 

cided October 4, 1956). Of particular aptness to the case 
at bar is the case of Benator v. United States, 209 F. 2d 
734, 744 (9th Cir. 1954), where the court stated: 


F.2d 740 (1946); Morton v. United States, 79 U.S. App. D.C. 329 at 
332,147 F^d 28 (1945), cert, denied, 324 U.S. 875; Curtis v. Rives, 
75 US. App. D.C. 65 at 69, 123 ¥2d 936 (1941); and Jordon v. 
Bondy, 72 App. D.C. 360 at 365,114 F.2d 599 (1940). 
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• • • No “fundamental” or “stock” conspiracy in¬ 
struction was here involved. 

It is true that a “fundamental** instruction should 
be given by the Court, regardless of a proper request 
or objection. But an instruction That needs to be 
related—to the facts at bar in order to be proper, is 
not a “fundamental** one. 

• • • It is precisely to such special instructions, re¬ 
lated to the particular facts of a given case, that Buie 
30 of the Federal Buies of Criminal Procedure ap¬ 
plies. If every failure to give such instructions is to 
constitute “plain error**, so as not to require a proper 
request or objection, we might as well jettison Buie 30 
altogether. 

In the instant case a request for an instruction on the 
absent witness would be a special one. It is not a stock or 
fundamental charge. The facts in this case do not call for 
this instruction upon the trial judge’s initiative. It is also 
quite apparent that such request was not made by appellant 
because the facts disclose that one informer, although 
present, was over ten feet away from where the transaction 
took place and took no part in it while the other informer 
could not be located. 

In any event, corroborative testimony not being required 
by law, the presence or absence of a particular witness 
neither added to the Government’s case nor subtracted 
from appellant’s defense. 

The entire matter was one for the jury. The case was 
submitted to the panel under proper instructions and the 
verdict should not be disturbed. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 


Oliver Gasch, 

United States Attorney . 
Lewis Carroll, 

Arthur J. McLaughlin, • 
Nathan J. Paulson, 

Assistant United States Attorneys. 
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